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Release of Guidelines & Pretrial Data

The Supreme Court addressed access to circuit court records held by the Office of the Executive Secretary (OES) in Daily Press v. Office of the Executive 

Secretary (Va. 2017) and held that such records must be requested from the clerks of each circuit court due to Code § 17.1-242: "The circuit court clerks shall 

have custody of and shall keep all court records, including books, evidence, records, maps, and papers, deposited in their offices or at such location 

otherwise designated by the clerk, as well as records stored in electronic format whether the storage media for such electronic records are on premises or 

elsewhere." 

Subsequently, the General Assembly addressed court records and FOIA by adding what is now Code § 2.2-3703 (A)(6):

§ 2.2-3703. Public bodies and records to which chapter inapplicable; voter registration and election records; access by persons incarcerated in a state, local, 

or federal correctional facility.

A. The provisions of this chapter shall not apply to:

6. The records maintained by the clerks of the courts of record, as defined in § 1-212, for which clerks are custodians under § 17.1-242, and courts not of 

record, as defined in § 16.1-69.5, for which clerks are custodians under § 16.1-69.54, including those transferred for storage, maintenance, or archiving. Such 

records shall be requested in accordance with the provisions of §§ 16.1-69.54:1 and 17.1-208, as appropriate. However, other records maintained by the clerks 

of such courts shall be public records and subject to the provisions of this chapter.

Additionally, I would note that the Part 11 of the Rules of the Supreme Court, adopted in 2019, also addresses access to court records (as do various other 

provisions in the Code outside of FOIA). In light of this precedent, the statutory changes, and the adoption of Part 11 of the Rules, I would interpret the 

language of Code § 19.2-298.01 stating that "the court shall state for the record that such review and consideration have been accomplished and shall make 

the completed worksheets a part of the record of the case and open for inspection" to mean that such worksheets are part of the case file open to inspection 

at the clerk's office, but not "public records" subject to FOIA.
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Release of Guidelines & Pretrial Data

Under Library of Virginia records retention policies, the data, 

rather than the Guidelines form itself, is the official record that 

the VCSC must retain for 10 years.

A prior Attorney General opinion determined that the Guidelines 

constitute public documents. Consequently, the data extracted 

from or contained within the Guidelines should be treated as 

public information as well.
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Release of Guidelines & Pretrial Data

§ 19.2-392.5

A clerk of any court and the Executive Secretary of the Supreme 

Court shall be immune from any cause of action arising from the 

production of sealed court records, including electronic records, 

absent gross negligence or willful misconduct.
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Release of Guidelines & Pretrial Data

§ 19.2-392.13 (F)

If a pleading or case document in a court record that was sealed 

is included among other court records that have not been 

ordered to be sealed, the clerk of the court shall not be required 

to prohibit dissemination of that record.
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Modification of Statutes and Policies Related to Sealing

Any modifications to existing statutes governing sealed records should incorporate 
the following provisions:

1. Protection for Staff

Statutory protections should be provided for Commission staff in instances 

where data related to sealed records are inadvertently released with personal 

identifying information, provided the release was unintentional and occurred in 

the course of official duties. (§ 19.2-392.5)

2. Release of Identified and De-Identified Data

Commission staff may release identified data only to criminal justice entities or 

individuals who are expressly authorized by statute to access sealed records. 

All other requests for Commission data involving sealed records shall be 

limited to de-identified information. 
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Modification of Statutes and Policies Related to Sealing

Any modifications to existing statutes governing sealed records should incorporate 
the following provisions:

3. No Requirement to Independently Verify Sealed Records

Staff should not be required to independently review current offense or prior 

record data sources to identify sealed cases, as no comprehensive procedure 

exists that can reliably identify all sealed records across data systems. 

4. Access to Individual Sentencing Guidelines Forms

Individual Sentencing Guidelines forms may only be obtained through the Clerk 

of the Circuit Court. The Virginia Criminal Sentencing Commission may provide 

the general public with a summary sheet containing information from the   

Cover Page and Disposition Page, excluding the listing of convicted                           

additional offenses. (§ 19.2-392.13 – add an exception)
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